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CHESHIRE FIRE AUTHORITY 
 
MEETING OF : GOVERNANCE AND CONSTITUTION COMMITTEE 
DATE : 27TH FEBRUARY 2014 
REPORT OF : HEAD OF LEGAL AND DEMOCRATIC SERVICES 
AUTHOR  : ANDREW LEADBETTER 
_____________________________________________________________ 
 

SUBJECT :       BLACKLISTING 
_____________________________________________________________ 
 

Purpose of Report 
 
1. The purpose of this report is to ask Members: 
 
 To help determine the Authority’s stance in relation to blacklisting; and 
 
 To consider changes to the Authority’s procurement methods so as to   
 reduce the likelihood of the Authority contracting with an organisation 
 engaged in blacklisting practices. 
 

Recommended That: 
 
 [1] Members recommend to the Fire Authority that it adopts the 

Statement set out in paragraph 8 of this report in relation to 
‘blacklisting’; 

 
 [2] The changes to the Authority’s pre-qualification procurement 

process, such that officers may reject those organisations that 
have been involved in ‘blacklisting’, be approved; and 

 
[3] The changes to the standard contract conditions, to include a 

clause specifically addressing ‘blacklisting’, be approved. 
 
 

 

Background 
 
2. For the purposes of this report, blacklisting means the wrongful use of 

personal data or third party information for the purpose of denying 
employment to an individual. 

 
3. The fact that blacklisting was taking place in the construction industry came 

to light in 2009.  Following an article in the Guardian newspaper the 
Information Commissioner seized a database belonging to The Consulting 
Association (an organisation promoted and funded by a number of large 
construction firms).  The database was compiled without the knowledge of 
the individuals whose information was stored on it. 
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4. The Consulting Association’s database identified individuals that were 

perceived to be ‘troublemakers’ and/or ‘militant’.  It included details of trade 
union activists, health and safety campaigners and employment tribunal 
claimants.   Over 3,200 individuals were included on the database.  The 
Consulting Association managed the database which was essentially used 
as a method of vetting job applicants by prospective construction firm 
employers. 

 
5. The Employment Relations Act 1999 (Blacklists) Regulations 2010 have 

strengthened the legal position concerning blacklisting.  The Regulations 
aim to prohibit the compilation, use, sale or supply of information about 
trade union members if the purpose of holding the information is to 
discriminate against such workers.  The Regulations improve the prospects 
of an individual taking action for being refused employment, suffering a 
detriment in employment and unfair dismissal where the action is linked to a 
blacklist. 

 
6. Some of the construction firms have not only admitted to using The 

Consulting Association they have ultimately apologised for their actions and 
agreed to pay compensation to affected workers.  However, not all 
construction firms have had the same level of contrition.  Whilst it is hoped 
that the construction industry has purged itself of the previous practices, the 
existence of other blacklists cannot be ruled out. 

 

Information 
 
General 
 
7. It is anticipated that Members will have no difficulty in agreeing that 
 blacklisting should not take place and that wherever possible the Authority 
 should disassociate itself from dealing with companies proved to have 
 engaged in blacklisting. 
 
8. Accordingly, Members may wish to recommend to the Fire Authority that the 

following statement is adopted: 
 
 Cheshire Fire Authority opposes the use of blacklisting.  In circumstances 

where the Authority becomes aware that blacklisting activity has taken place 
it may take action to disassociate itself from any dealings with any 
organisation that has engaged in such blacklisting activity. 

 
Legal Position 
 
9. The Authority is bound by fairly complex rules concerning its procurement 

activities (EU Directives and UK Regulations).  These constrain the way that 
the Authority is able to deal with the issue of blacklisting when procuring 
goods and services.  
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10. Regulation 23(4)(e) of the Public Contracts Regulations (which is based on 
the wording from an EU Directive) allows a public body to exclude an 
organisation from a tender process where it “has committed an act of grave 
misconduct in the course of his business or profession”.  This may have 
some relevance to the issue of blacklisting. 

 
11. A recent case heard by the Court of Justice of the European Union (CJEU) 

considered the meaning of the term “grave professional misconduct”.  The 
CJEU confirmed that “professional misconduct” covers all misconduct which 
has an impact upon the professional credibility of an organisation.  The 
CJEU went on to say that in order to determine whether misconduct exists, 
a specific and individual assessment of the organisation involved must be 
carried out.  From this, it is reasonable to assume that blacklisting in itself 
might be sufficient to amount to the kind of misconduct that the Regulation 
could encompass.  However, an organisation could not be automatically 
excluded as a result – the circumstances would need to be explored and an 
assessment made.  Of course, previous misconduct does not necessarily 
reflect current or future intentions. 

  
Overview of the Procurement Process 
 
12. A full procurement process broadly consists of 3 stages:- 
 

• Pre-qualification stage – organisations express an interest in the 
contract by completing a ‘pre-qualification questionnaire’.  The 
questionnaire is used to assess an interested organisation’s 
characteristics and suitability in principal to deliver the Authority’s 
requirements; 

 

• Tender stage – tenders are invited from those organisations that pass 
the pre-qualification stage and those tenders that are received are 
evaluated in accordance with pre-determined criteria.  The successful 
tenderer is identified and the contract awarded.  The award is 
concerned with the subject matter of the contract and cannot look 
back at pre-qualification issues; 

 

• Contract (and contract management) stage – the contractual 
documentation is concluded and the Authority ensures that the 
organisation delivers its contractual obligations in accordance with 
the contract. 

 
Proposed Additions to the Procurement Process 
 
13. Even before an organisation decides to involve itself in a procurement 

process being administered by the Authority it should be aware of the 
Authority’s stance.  This could be made clear on the Authority’s website and 
in key documents used in the procurement. 
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 Pre-qualification stage 
 

• It is unlikely that an organisation will openly state that it is currently 
involved in illegal blacklisting activities.  However, the Authority could 
enquire as to whether the organisation has previously been subject to 
formal investigation, which has been proven. 

 

• There is nothing in the procurement Regulations that specifies how 
far back the Authority could seek to enquire about blacklisting.  They 
do, however, provide some ‘steer’ – it is only possible to assess the 
financial standing of an organisation for the previous 3 years and 
assess works carried out by the organisation during the previous 3 
years.  On this basis it would appear that a 3 year timescale is 
appropriate. 

 

• It is proposed that the pre-qualification questionnaire include the 
following additional question:-  

   
Possible grounds for non selection for tender stage 

 
Blacklisting is the wrongful use of personal data for the 
purpose of denying employment to an individual. 
 
In the last 3 years, has your organisation been subject 
to formal investigation which resulted in a proven case 
of blacklisting? 
 

 
 
 
 
 
 
Yes/No 

If you have answered Yes to the above, please describe the 
circumstances and, in particular, steps that you have taken to 
prevent reoccurrence. 

 
 Tender stage 
 

• It is not possible to evaluate the organisation’s processes for 
eliminating blacklisting activities at tender stage as evaluation criteria 
must be directly related to the subject matter of the contract.  
Therefore, the invitation to tender must make it clear that the contract 
to be entered into will include provisions relating to blacklisting 
activity. 

 
 Contract stage 

 

• It is proposed that the Service’s contracts include wording along the 
following lines:- 

 
  “The Authority may terminate this Contract immediately by written 

notice to the Contractor if, following formal investigation, the 
Contractor has been proven to have been involved in using a blacklist  

  and/or obtaining and supplying data to support blacklisting”. 
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Financial Implications 

14. There are no additional resource implications arising from this report. 

 

Legal Implications 
 
15. Robust policies and procedures support the procurement process and 

mitigate risks to the Authority’s reputation. 
 

Equality & Diversity Implications 

16. The recommended changes to the procurement process will minimise the 
risk that the Authority is seen to act in a prejudicial way towards specific 
individuals or companies. 

 

Environmental Implications 
 
17.  There are no environmental implications. 
 
 
 
 
CONTACT: JOANNE SMITH, FIRE SERVICE HQ, WINSFORD 
TEL [01606] 868804 
 
BACKGROUND PAPERS:  
 
 
 

 


